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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  304 
[FRL-3307-3] 

Arbitration  Procedures  for  Small 
Superfund  Cost  Recovery  Claims 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 

SUMMARY:  Pursuant  to  sections  107(a) 
and  122(h)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980, 
as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (“CERCLA”),  and  Executive 
Order  12580,  the  Environmental 
Protection  Agency  ("EPA")  is  proposing 
today  a  rule  which  would  establish  and 
govern  the  procedures  for  EPA’s 
arbitration  of  small  CERCLA  section 
107(a)  cost  recovery  claims.  This  rule 
would  implement  ^A’s  authority  under 
section  122(h)(2)  of  CERCLA,  which 
authorizes  the  head  of  any  department 
or  agency  with  authority  to  undertake  a 
response  action  under  CERCLA  to  use 
arbitration  as  a  method  of  settling 
CERCLA  section  107  claims  fcr  recovery 
of  response  costs  incurred  by  the  United 
States  pursuant  to  section  104  of 
CERCLA  when  the  total  response  costs 
for  the  facility  concerned  do  not  exceed 
$500,000,  excluding  interest. 
date:  Conunents  must  be  submitted  on 
or  before  October  3, 1988. 

ADDRESSES:  Comments  should  be 
addressed  to  Janice  Linett,  U.S. 
Environmental  Protection  Agency, 

Office  of  Enforcement  and  Compliance 
Monitoring,  Waste  Enforcement 
Division,  Room  M3614B,  Mail  Code  LE- 
134S,  401  M  Street  SW.,  Washington,  DC 
20460.  The  public  docket  for  this 
proposed  rule  is  located  in  Room 
M3614B,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  and  is  available  for  viewing 
from  9:00  a.m.  to  4:00  p.m.  Monday 
through  Friday,  excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Linett,  U.S.  Environmental 
Protection  Agency,  Office  of 
Enforcement  and  Compliance 
Monitoring,  Waste  Enforcement 
Division,  Room  M3614B,  Mail  Cgde  LE- 
134S,  40rM^eet  SW:,  Washington,  DC 
20460,  (202)  382-3077.  . 

SUPPtEMENTARV-INFORMATION:  The 
contentrof  today’s  preamble  are  set 
-  forth  in  the  following  form: 

I.  Introduction 

II.  Summary  of  Proposed  Rule 

A.  Subpart  A 


B.  Subpart  B 

C.  Subpart  C 

D.  Subpart  D 

III.  Summary  of  Supporting  Analyses 

A.  Executive  Order  No.  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

IV.  List  of  Subjects  in  40  CFR  Part  304 

I.  Introduction 

Section  122(h)(2)  of  CERCLA  provides 
EPA,  as  well  as  any  other  department  or 
agency  authorized  to  tmdertake  a 
response  action  under  CERCLA,  with 
authority  to  promulgate  regulations, 
after  consultation  with  the  Attorney 
General,  for  the  use  of  arbitration  as  a 
method  of  settling  CERCLA  sectionl07 
claims  for  recovery  of  response  costs 
incurred  by  the  United  States  pursuant 
to  section  104  of  CERCLA.  This 
authority  is  limited  to  cases  in  which  the 
total  response  costs  for  the  facility 
concerned  do  not  exceed  $500,000, 
excluding  interest.  EPA  propses  to 
implement  its  authority  under  section 
122(h)(2)  of  CERCLA  through  this 
regulation. 

This  regulation  would  establish  and 
govern  the  procedures  for  EPA’s 
arbitration  of  CERCLA  section  107  cost  ' 
recovery  claims.  Arbitration  may  be 
used  when  the  total  past  and  projected 
response  costs  for  the  facility  concerned 
do  not  exceed  $500,000,  excluding 
interest,  and  when  EPA  and  one  or  more 
potentially  responsible  parties  (“PRPs") 
at  a  facility  voluntarily  agree  to  submit 
one  or  more  issues  arising  in  an  EPA 
cost  recovery  claim  for  resolution  by 
binding  arbitration.  The  procedures 
require  EPA  and  the  participating  PRPs 
to  set  forth  the  issues  they  wish  to  be 
resolved  by  the  arbitrator.  The 
procedures,  therefore,  permit  the  parties 
to  use  arbitration  to  address  some  or  all 
of  the  issues  that  arise  in  a  cost  recovery 
action,  e.g.,  whether  any  of  the 
participating  PRPs  are  liable  under 
section  107(a)  of  CERCLA,  whether 
EPA’s  response  costs  were  incurred  in  a 
manner  which  was  not  inconsistent  with 
the  National  Contingency  Plan  (“NCP”), 
40  CFR  Part  300,  and  how  responsibility 
for  payment  of  response  costs  awarded 
to  ^A  by  the  arbitrator  should  be 
allocated  among  the  partici^ting'PRPs. 
To  ensure  that  the  arbitration  results  in 
full  resolution  of  th6  claim,  any  issues 
arising  in  the  claim  that  are  not 
submitted  for  arbitration  are.deemed  to 
-be  not  m  dispute'and  may  not  be  raised 
later  to  avoid  payment  of  the  award. 

EPA  believes  ^at  binding  arbitration, 
an  alternative  dispute  resolution 
technique,  will  provide  a  useful  method 
for  reaching  settlements  with  PRPs  in 
appropriate  small  cost  recovery  cases.  It 
offers  both  the  Agency  and  PRPs  an 
alternative  to  traditional  litigation  and 


negotiations,  which  is  relatively  quick 
and  inexpensive,  and  which  results  in  a 
binding  and  conclusive  decision  arrived 
at  by  a  neutral  third  party  within  a  sat 
period  of  time.  The  Agency  believes  that 
arbitration  will  be  most  beneficially 
used  in  routine  cases  that  do  not  present 
issues  of  national  or  precedential 
significance.  In  such  cases,  arbitration 
offers  the  Agency  an  expedited  means 
of  seeking  replenishment  of  the 
Superfund  without  the  expenditure  of 
the  large  amounts  of  enforcement 
resources  often  necessary  to  litigate  a 
cost  recovery  claim.  In  such  cases, 
arbitration  similarly  offers  the  PRPs  an 
expedited  and  potentially  less  costly 
means  of  resolving  their  liability  for 
reimbursement  of  the  Government’s 
response  costs.  'The  Agency  also 
believes  that  arbitration  will  be  most 
ei^dently  used  when  a  large  percentage 
of  the  PRPs  at  the  facility  agree  to 
participate. 

n.  Summary  of  Proposed  Rule 

This  part  of  the  preamble  will  present 
an  overview  of  each  of  the  four  subparts 
of  the  proposed  rule.  While  the  Agency 
is  interested  in  receiving  comments  from 
PRPs  and  the  public  on  all  aspects  of 
this  proposal  this  summary  will 
highlight  particular  issues  on  which  EPA 
is  most  interested  in  receiving 
comments. 

A.  Subpart  A 

Subpart  A  of  the  proposed  rule 
outlines  the  purpose,  scope,  and 
applicability  of  the  regulation  and 
deHnes  terms  used  throughout  the 
regulation.  Subpart  A  explains  that  the 
regulation  establishes  and  governs  the 
procedures  for  arbitration,  under  section 
122(h)(2)  of  CERCLA,  of  EPA  claims  for 
recovery,  under  section  107(a)  of 
CERCLA,  of  response  costs  incurred  at  a 
facility  by  the  United  States  pursuant  to 
section  104  of  CERCLA.  The  subpart 
further  explains  thal  in  accwdance  with 
section  122(h)(2)  of  CERCLA,  the 
procedures  may  be  used  when  the  total 
past  and  projected  response  costs  for 
'  the  facility  concerned  do  not  exceed 
$500,000,  excluding  interest. 

B!  Subpart  B 

Subpart  B  of  the  rule  deHnes  the 
-jurisdietkm'oftiie  al4)itrator  and  outlines 
the  procedures  for  the  referral  of  claims 
for  arbitration  and  for  the  appointment 
of  the  arbitrator.  With  regard  to  referral 
of  claims,  the  subpart  provides  that  if 
EPA  believes  that  a  claim  is  appropriate 
for  arbitration,  EPA  will  notify  all 
identibed  PRPs  for  the  facility  and  offer 
'  them  an  opportunity  to  discuss  referral 
for  arbitration  of  one  or  more  issues 
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arising  in  the  claim.  Alternatively,  one 
or  more  PRPs  for  the  facility  may 
propose  use  of  arbitration  to  EPA,  after 
which  either  the  PRPs  or  EPA  shall,  if 
practicable,  invite  remaining  site  PRPs 
to  discuss  use  of  arbitration.  EPA  and 
one  or  more  PRPs  may  thereafter  submit 
a  joint  request  for  arbitration  which 
defines  the  issues  being  submitted  for 
resolution,  and,  among  other  things, 
contains  the  parties’  consent  to 
arbitration  pursuant  to  this  rule, 
agreement  to  be  bound  by  the  resulting 
decision  and  to  pay  any  award  made 
therein,  and  agreement  that  the  statute 
of  limitations  governing  EPA’s  claim  will 
be  extended  during  the  proceeding  and 
any  enforcement  actions  arising 
therefrom.  With  regard  to  the  statute  of 
limitations,  the  subpart  also  provides 
that  the  statute  of  limitations  shall  be 
extended  during  the  arbitration  and  any 
enforcement  actions  relating  thereto. 

The  Agency  interprets  Cl^CLA  as 
allowing  extension  of  the  statute  of 
limitations  during  the  arbitration 
process  so  that  EPA  may  pursue 
arbitration  without  precluding  its  ability 
to  proceed  through  judicial  action  if 
necessary. 

Subpart  B  also  explains  the 
arbitrator’s  jurisdiction.  It  provides  that 
the  arbitrator  may  resolve  one  or  more 
issues  presented  in  an  EPA  cost 
recovery  claim  when  EPA  and  one  or 
more  PRPs  at  the  facility  concerned 
have  submitted  a  joint  request  for 
arbitration  and  when  the  total  response 
costs  for  the  facility  do  not  exceed  the 
dollar  limitation  described  in  pail  11(A) 
above.  If  the  total  past  and  projected 
response  costs  for  the  facility  concerned 
increase  to  an  amount  that  exceeds 
$500,000,  excluding  interest,  prior  to  the 
rendering  of  the  final  arbitral  decision, 
the  parties  may  agree  to  continue  the 
proceeding  as  non-binding  arbitration. 

In  such  event,  the  arbitrator’s  proposed 
decision  may  be  adopted  by  the  parties 
as  an  administrative  cost  recovery 
settlement  under  section  122(h)(1)  of 
CERCLA,  42  U.S.C.  9622(h)(1).  subject  to 
the  prior  written  approval  of  the 
Attorney  General  or  his  designee  and  a 
thirty-day  public  comment  period.  All 
procedures  contained  in  Part  304  shall 
apply  to  the  non-binding  arbitration, 
except  for  § 304.33(e),  which  addresses 
public  comment  on  the  proposed  arbitral 
decision,  and  §  304.40,  which  covers 
effect  and  enforcement  of  the  final 
arbitral  decision.  These  two  sections  are 
excluded  because  the  non-binding 
arbitral  decision  will  be  treated  as  a 
standard  iC^CLA  section  122(h)(1) 
administrative  cost  recovery  settlement. 
Accordingly,  section  122(i)  of  CERCLA 
will  provide  the  public  comment 


requirements  (instead  of  §  304.33(e)  of 
the  rule),  and  the  effect  and  enforcement 
of  the  settlement  will  be  governed  by 
sections  122(h)(3)  and  122(h)(4)  of 
CERCLA. 

Although  the  proposed  rule  contains 
this  provision  for  converting  the 
proceeding  to  non-binding  arbitration  if 
the  $500,000  cost  limitation  is  exceeded, 
the  Agency  does  not  anticipate  that  this 
procedure  will  be  invoked  often.  This  is 
because  EPA  does  not  intend  to  use 
arbitration  under  this  rule  unless  and 
until  it  can  establish,  with  reasonable 
accuracy  and  certainty,  the  total  amount 
of  response  costs  incurred  and  to  be 
incurred  at  the  site.  Thus,  prior  to 
entering  into  a  joint  request  for 
arbitration,  the  Agency  will  have  fully 
documented  the  United  States’  past 
costs  at  the  site.  It  will  also  have 
obtained  sufficient  information  about 
the  site  to  determine,  with  reasonable 
certainty,  that  no  additional  response 
action  will  be  necessary,  or  that  any 
additional  response  action  will  not  bring 
the  total  response  costs  to  over  $500,000, 
including  the  cost  of  the  arbitration.  As 
a  general  matter,  the  Agency  anticipates 
that  the  CERCLA  section  122(h)(2) 
arbitration  authority  will  be  confined  to 
use  at  sites  at  which  a  removal  action 
has  been  performed  at  a  total  cost  of 
less  than  $500,000,  and  at  which  the 
Agency  does  not  anticipate,  based  on 
available  information,  that  any  further 
response  action  will  be  required  except 
for  minor  additional  work  to  monitor  or 
maintain  the  site,  which  will  not  bring 
the  total  costs  to  over  $500,000. 

Subpart  B  further  explains  that  the 
arbitrator  may  resolve  only  those  issues 
that  are  presented  for  resolution  by  the 
parties  in  their  joint  request  for 
arbitration.  Issues  that  are  not  submitted 
by  the  parties  for  resolution,  however, 
are  deemed  by  the  rule  to  be  not  in 
dispute  and  may  not  be  raised  as  a 
defense  to  payment  of  the  arbitrator’s 
award.  If  the  liability  of  one  or  more  of 
the  participating  PRPs  is  presented  for 
resolution,  subpart  B  directs  the 
arbitrator  to  determine  whether  that  (or 
those)  PRF*(s)  are  liable  under  section 
107(a)  of  CERCLA,  subject  only  to  the 
defenses  contained  in  section  107(b)  of 
CERCLA.  If  the  dollar  amount  of 
response  costs  incurred  by  the  United 
States  is  presented  for  resolution,  the 
subpart  directs  the  arbitrator  to 
determine  the  total  dollar  amount  of 
response  costs  recoverable  under 
section  107  and  to  award  that  amount  to 
EPA  Persons  found  liable  under  section 
107  are,  if  the  actual  or  threatened  harm 
is  indivisible,  jointly  and  severally  liable 
for  all  response  costs  incurred  and  to  be 


incurred  in  connection  with  the  facility 
concerned. 

Under  this  proposed  rule,  there  are 
three  ways  that  joint  and  several 
liability  may  be  addressed.  First,  the 
joint  request  for  arbitration  may  ask  the 
arbitrator  to  determine  if  the 
participating  PRPs  are  liable  under 
section  107,  without  providing  further 
direction.  In  such  instances,  the  rule 
directs  the  arbitrator  to  find  all 
participating  PRPs  that  he  or  she 
determines  to  be  liable,  jointly  and 
severally  liable,  unless  the  arbitrator 
finds  that  the  harm  at  the  facility  is 
divisible.  If  the  arbitrator  finds  divisible 
harm,  he  or  she  is  directed  by  the  rule  to 
allocate  liability  for  payment  of  EPA’s 
award  in  proportion  to  the  harm 
attributable  to  each  participating  PRP. 

Second,  the  joint  request  for 
arbitration  may  ask  the  arbitrator  to 
determine  liability,  and,  notwithstanding 
the  applicability  of  the  joint  and  several 
liability  standard,  may  request  the . 
arbitrator  to  allocate  responsibility  for 
payment  among  the  participating  PRPs 
whom  the  arbitrator  finds  liable.  In  such 
cases,  the  rule  allows  the  parties  to 
specify  in  the  joint  request  the  factors  to 
be  applied  by  the  arbitrator  when 
performing  the  allocation.  If  the  parties 
do  not  specify  the  factors,  the  arbitrator 
is  directed  to  consider  such  factors  as 
the  arbitrator  considers  relevant,  in  his 
or  her  sole  discretion,  such  as  volume, 
toxicity,  and  mobility  of  the  hazardous 
substances  contributed  to  the  facility  by 
each  participating  PRP,  ability  to  pay, 
and  inequities  Euid  aggravating  factors. 
The  rule  also  offers  the  parties  the 
option  of  specifying  in  the  joint  request 
that  the  arbitrator  may  allocate  less 
than  100%  of  response  costs  awarded  to 
EPA  among  the  participating  PRPs,  or  of 
having  the  arbitrator  allocate  100%  of 
such  costs.  EPA  has  included  this 
opinion  even  though,  under  established 
case  law,  the  United  States  is  entitled  to 
full  recovery  of  all  allowable  response 
costs  from  liable  PRPs.  See  United 
States  V.  NEPACCO,  810  F.2d  726,  747 
(8th  Cir.  1986).  This  is  because  the 
Agency  seeks  to  encourage  PRPs  to  use 
arbitration  even  if  less  than  all  site  PRPs 
are  participating,  certain  PRPs  at  the  site 
are  non-viable,  or  a  portion  of  the  waste 
at  the  site  is  unaccounted  for.  Whether 
EPA  will  agree  to  use  this  option  in  light 
of  the  availability  of  the  joint  and 
several  liability  standard  should  the 
case  go  to  litigation  will  be  determined 
on  a  case-specific  basis.  In  any  event, 
the  rule  places  the  burden  of  proving  the 
appropriate  allocation  of  responsibility 
upon  the  participating  PRPs. 

The  third  way  that  joint  and  several 
liability  may  be  addressed  under  the 
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proposed  rule  is  as  follows.  The  parties, 
in  the  joint  request,  may  ask  the 
arbitrator  to  perform  a  binding 
allocation  without  submitting  the  issue 
of  liability  for  arbitration.  In  such  cases, 
the  arbitrator  will  allocate  responsibility 
for  payment  without  rendering  a 
decision  on  liability.  Under  this  third 
alternative,  the  parties  again  have  the 
options  of  (1)  specifying  the  factors  to  be 
applied  by  the  arbitrator  or  using  the 
factors  set  forth  in  the  rule  as  described 
above,  and  (2)  specifying  that  less  than 
all  costs  awaked  to  EPA  may  be 
allocated  or  using  the  100%  allocation 
method  contained  in  the  rule.  As  in  the 
second  joint  and  several  liability  option, 
the  burden  of  proving  the  appropriate 
allocation  rests  with  the  participating 
PRPs. 

In  sum,  without  waiving  the  general 
applicability  of  the  joint  and  several 
liability  standard,  the  rule  provides 
certain  allocation  alternatives  that  EPA 
may  agree  to  use  in  appropriate  cases  to 
provide  added  inceptive  for  use  of 
arbitration.  Despite  the  availability  of 
these  alternatives,  the  Agency  realizes 
that  use  of  arbitration  for  allocation 
issues  will  most  often  be  pursued  when 
the  major  PRPs  at  the  site  are 
represented  in  the  proceeding.  The 
Agency  also  expects  that  it  will  use 
arbitration  only  when  the  participating 
PRPs  are  capable  of  paying  all  costs 
awarded  to  EPA. 

EPA  is  interested  in  receiving 
comments  on  the  scope  of  issues  which 
may  be  presented  for  resolution  by 
arbitration,  on  whether  allocations 
should  be  performed  by  the  arbitrator, 
and  on  the  options  for  addressing  joint 
and  several  liability  outlined  above. 

If  any  issue  concerning  the  adequacy 
of  EPA’s  response  action  is  submitted 
for  resolution  or  arises  during  the 
arbitrator's  determination  of  the  dollar 
amount  of  response  costs  recoverable 
by  EPA,  consistent  with  section  107  of 
CERCLA,  subpart  B  requires  the 
arbitrator  to  uphold  EPA's  selection  of 
the  response  action  unless  any 
participating  PRP  can  establish  that  the 
selection  was  inconsistent  with  the  NCR 
Consistent  with  section  113(j)  of 
CERCLA,  the  arbitrator's  review  will  be 
based  upon  the  documents  compiled  by 
EPA  which  formed  the  basis  for  the 
selection  of  the  response  action' under 
an  arbitrary  and  capricious  standard  of 
review.  If  EPA's  response  action 
selection  is  upheld,  the  arbitrator  is 
required  to  review.  EPA's  costs  on  an 
arbitrary  and  capricious  standard  and  to 
award  EPA  all  costs  incurred  or  to  be 
incurred  in  connection  with  the  response 
.  action,  unless  the  participating  PRPs  can 
establish  that  all  or  part  of  such  costs 


were:  (1)  Not  actually  incurred  or  to  be 
incurred;  or  (2)  not  actually  incurred  or 
to  be  incui'i'ed  in  connection  with  the 
response  action;  or  (3)  clearly  excessive, 
taking  into  account  the  circumstances  of 
the  response  action  and  relative  to 
acceptable  government  procurement 
and  contracting  practices  in  light  of  the 
circumstances  of  the  response  action.  If 
EPA's  response  action  selection  is 
upheld  only  in  part,  the  arbitrator  is 
directed  to  review  EPA’s  costs  on  an 
arbitrary  and  capricious  standard  and  to 
award  EPA  all  costs  incurred  or  to  be 
incurred  in  connection  with  the  portions 
of  the  response  action  which  were 
upheld,  unless  the  participating  PRPs 
can  show  that  all  or  part  of  such  costs 
were:  (1)  Not  actually  incurred  or  to  be 
incurred;  or  (2)  not  actually  incurred  or 
to  be  incurred  in  coimection  with  the 
portions  of  the  response  action  that 
were  upheld;  or  (3)  clearly  excessive,  - 
taking  into  account  the  circumstances  of 
the  response  action  and  relative  to 
acceptable  government  procurement 
and  contracting  practices  in  light  of  the 
circumstances  of  the  response  action. 

This  burden  of  proof  and  standard  of 
review  are  not  necessarily  identical  to 
that  which  would  obtain  in  the  judicial 
arena.  In  particular,  the  third  factor, 
relating  to  whether  EPA's  costs  were 
excessive,  is  not  necessarily  relevant  in 
judicial  cost  recovery  proceedings. 
Specifically,  established  case  law  holds 
that  the  United  States  is  entitled  to 
recover  all  costs  associated  with  any 
response  action  upheld  as  not  arbitrary 
and  capricious.  See  United  States  v. 
NEPA  CCO.  810  F.2d  726,  747  (8th  Cir. 
1986).  The  Agency  is  interested  in 
receiving  comments  on  the  burden  of 
proof  and  standard  or  review. 

Subpart  B  also  outlines  the  prohibition 
on  ex  parte  communications  and  .  , 
explains  the  procedures  for 
appointment,  disclosure,  and  challenge 
of  the  arbitrator.  The  subpart  explains 
that  an  arbitrator  will  be  chosen  from  a 
National  Panel  of  Environmental 
Arbitrators  to  be  established  and 
maintained  by  an  organization  offering 
arbitration  services  selected  by  EPA. 
EPA  proposes  to  select  the  organization 
based  upon  its  ability  to  provide  the 
services  required  of  the  “Association” 
by  this  rule  (see  §  304.12(d)),  including 
the  provision  of  technijcally-capable 
arbitrators  who  can  satisfy  the 
requirements  for  impartinlity  contained 
in  S  304.23(a)  of  the  propos^  rule.  The 
selection  process  will  also  require  the 
organization  to  make  disclosures 
designed  to  ensure  that  it  is  free  from- 
any  institutional  biases. 

Subpart  B  also  contains  procedures 
for  intervention  and  withdrawal  from 


the  proceeding.  Because  subpart  C 
requires  all  proposed  arbitral  decisions 
to  be  subject  to  public  comment, 
intervention  is  limited  to  persons  who 
are  PRPs  at  the  facility  concerned  and 
who  wish  to  have  One  or  more  issues 
relating  to  their  responsibility  for 
payment  of  the  referred  claim  resolved 
in  the  arbitral  proceeding. 

C.  Subpart  C 

Subpart  C  of  the  proposed  rule 
describes  the  arbitral  hearing 
procedures.  Time  limits  are  included  for 
each  step  of  the  process.  In  an  effort  to 
avoid  unnecessary  proof  at  the  hearing, 
this  subpart  includes  requirements  for 
the  filing  of  responsive  pleadings  with  . 
supporting  exhibits  and  documents  and 
for  the  early  identification  of  witnesses. 

It  also  includes  a  mandatory  pre-hearing 
conference  at  which  the  parties 
exchange  witness  statements,  written  ^ 
direct  testimony,  a  stipulation  of 
uncontested  facts,  and  a  statement  of 
disputed  issues  and  consider  the 
settlement  of  the  claim.  The  arbitrator  is 
given  the  discretion  to  determine 
whether  to  schedule  a  hearing  on  one  or 
more  of  the  disputed  issues.  Witnesses 
not  identified  on  a  party’s  witness  list 
and  evidence  not  previously  identified 
or  produced  in  a  party's  pleadings  may 
be  submitted  at  the  hearing  only  on  a 
showing  of  good  cause  or  upon  consent 
of  all  parties.  Grounds  for  which  the 
documents  compiled  by  EPA  supporting 
the  selection  of  the  response  action  may 
be  supplemented  are  provided.  The 
arbitrator-is  authorized  to  define  the 
scope  of  oral  testimony;  oral  direct 
testimony  may  be  presented  on  the 
request  of  a  party  for  good,  cause  or  on  .. 
consent  of  all  parties.  The  arbitrator  is 
also  the  judge  of  the  relevance  and 
materiality  of  the  evidence  oHered  at  the 
hearing  and  of  the  applicability  of  legal 
privileges.  Further,  the  arbitrator  is 
authorized  to  make  such  orders  as  may 
be  necessary  for  in  camera  review  of 
confidential  business  information. 
Conformity  to  legal  rules  of  evidence  is 
not  required.  The  Agency  is  interested  in 
receiving  comment  on  the  pre-hearing 
procedures  and  hearing  procedures 
included  in  the  proposed  rule. 

Subpart  C  also  includes  procedures 
for  the  rendering  of  the  arbitrator’s 
proposed  decision,  which,  unless  the 
parties  settle  their  dispute  during  the 
course  of  the  proceeding,  must  be  issued 
within  forty-five  days  after  the  close  of 
the  hearing  or  within  forty-days  after  the 
pre-hearing  conference  if  no  hearing  is  ‘ 
held.  The  proposed  decision  is  simply  a 
statement  of  the  arbitrator’s 
determination' of  the  issuefs)  presented  ‘ 
for  resolution,  along  with  an  ass^sment' 
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of  fees  and  expenses  of  the  proceeding. 

If  the  parties  settle  their  dispute  during 
the  proceeding,  the  arbitrator,  upon 
request,  may  set  forth  the  agreement  in  a 
proposed  decision.  Alternatively,  the 
parties  may  embody  the  settlement  in  a 
CERCLA  section  122(h)(1) 
administrative  cost  recovery  agreement. 

In  accordance  with  section  122(i)  of 
CERCLA,  subpart  C  requires  notice  of 
the  proposed  decision  to  be  published 
by  EPA  in  the  Federal  Register  for  a 
thirty-day  public  comment  period.  If 
public  comments  disclose  facts  or 
considerations  to  EPA  which  indicate 
that  the  proposed  decision  is 
inappropriate,  improper,  or  inadequate, 
the  parties  have  a  thirty-day  period  in 
which  to  agree  to  modify  the  proposed 
decision  and  to  set  forth  the  proposed 
decision,  as  modiHed,  in  an  agreed 
settlement.  If  the  parties  are  unable  to 
reach  agreement  on  modiFication  of  the 
proposed  decision,  EPA  will  withdraw 
from  the  arbitral  proceeding,  and  the 
proposed  decision  is  null  and  void  and 
of  no  legal  effect.  If  public  comments  do 
not  disclose  to  EPA  facts  or 
considerations  indicating  that  the 
proposed  decision  is  inappropriate, 
improper,  or  inadequate,  then  the 
proposed  decision  becomes  final  thirty 
days  after  EPA  notifies  the  parties  and 
the  arbitrator  that  public  comments 
received,  if  any,  do  not  require 
modification  of  the  proposed  decision  or 
EPA  withdrawal  from  the  proceeding. 
Because  the  Agency  realizes  that  PRPs 
who  have  participated  in  the  proceeding 
may  wish  to  express  their  views  on  any 
public  comments  filed  before  EPA 
determines  whether  modification  or 
withdrawal  is  necessary,  the  subpart 
provides  the  participating  PRPs  with  a 
ten-day  period  in  which  to  provide  such 
written  comments  to  EPA.  The  Agency 
believes  that  withdrawal  from  the 
proceeding  as  a  result  of  public 
comment  will  be  an  infrequent 
occurrence,  because  small  cost  recovery 
decisions  of  this  kind  are  not  likely  to 
generate  a  large  amount  of  public 
comment. 

D.  Subpart  D 

Subpart  D  of  the  proposed  rule 
addresses  the  e^ect  and  enforcement  of 
the  final  decision  and  describes  the  fees 
and  expenses  of  the  proceeding.  The 
subpart  explains  that  PRPs  who  have 
resolved  their  liability  for  a  claim 
through  arbitration  are  entitled  to 
contribution  protection  for  matters 
addressed  in  the  decision  pursuant  to 
section  122(h)(4j  of  CERCLA.  It  further 
explains  that  the  Hnal  decision  is 
binding  and  conclusive  as  to  issues 
submitted  for  resolution  and  addressed 
in  the  decision. 


In  accordance  with  section  122(h)(3) 
of  CERCLA,  the  subpart  provides  that 
any  award  made  to  EPA  in  the  final 
decision  may  be  enforced  by  the 
Government  in  any  appropriate  Federal 
district  court,  if  such  award  is  not  paid 
within  thirty  days.  Pursuant  to  section 
122(h)(3)  of  CERCLA,  in  any  such 
enforcement  action  the  terms  of  the  final 
decision  are  not  subject  to  review. 
However,  in  accordance  with  generally 
accepted  common  law  grounds  for 
overturning  an  arbitrator's  decision, 
subpart  D  provides  that  in  any 
enforcement  action  initiated  by  the 
United  States  the  final  decision  may  be 
challenged  if:  (1)  It  was  achieved 
through  fraud  or  misconduct  by  any  of 
the  parties;  (2)  it  was  achieved  through 
fraud,  misconduct,  or  partiality  by  the 
arbitrator;  (3)  the  arbitrator  exceeded 
his  or  her  jurisdiction  or  authority  as 
defined  under  the  rule;  or  (4)  the 
decision  violates  public  policy.  Except 
as  may  be  necessary  to  establish  these 
four  grounds,  the  parties  may  not 
introduce  issues  not  submitted  for 
arbitration  as  a  defense  to  payment  of 
the  award  in  any  such  enforcement 
action.  The  subpart  also  precludes  the 
Hnal  decision  from  being  introduced  as 
evidence  of  any  issue  of  fact  or  law  in 
any  proceeding,  except  for  proceedings 
seeking  contribution  for  matters 
addressed  by  the  decision  and 
proceedings  to  enforce  or  challenge  the 
decision  in  the  manner  permitted  by 
subpart  D.  The  subpart  further  explains 
that,  with  respect  to  the  participating 
parties,  neither  the  submission  of  a 
claim  for  arbitration  nor  the  rendering  of 
a  decision  limits  the  United  States, 
including  EPA,  from  seeking  injunctive 
relief  for  further  response  action  at  the 
facility,  from  taking  further  response 
action  at  the  facility,  or  from  seeking 
reimbursement  for  any  costs  not  the 
subject  of  the  arbitration,  pursuant  to 
CERCLA  or  any  other  applicable  statute, 
regulation  or  legal  theory.  The  United 
States'  ability  to  seek  from  the 
participating  PRPs  natural  resources 
damages  and  relief  for  any  criminal 
violations  is  also  preserved.  All  claims 
against  non-participating  PRPs  are 
preserved.  The  Agency  solicits  comment 
on  the  proposed  rule's  provisions 
concerning  the  effect  and  enforcement 
of  the  arbitral  decision. 

III.  Summary  of  Supporting  Analyses 

A.  Executive  Order  No.  12291 

Proposed  regulations  must  be 
classified  as  major  or  non-major  to 
satisfy  the  rulemaking  protocol 
established  by  Executive  Order  No. 
12291.  According  to  Executive  Order  No. 


12291,  major  rules  are  regulations  that 
are  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
matters. 

EPA  has  determined  that  this 
proposed  regulation  is  a  non-major  rule 
under  Executive  Order  No.  12291 
because  it  will  not  result  in  any  of  the 
impacts  identified  above.  This  proposed 
regulation  provides  an  entirely 
voluntary  procedure  by  which  PRPs  at  a 
facility  may  reach  agreement  with  EPA 
to  have  their  liability  for  a  CERCLA 
section  107  cost  recovery  claim  resolved 
by  arbitration.  Arbitration  is  an 
alternative  dispute  resolution  technique 
that  should  provide  a  quicker  and  less 
costly  method  or  resolution  than 
traditional  litigation  or  negotiation. 
Therefore,  the  Agency  has  not  prepared 
a  regulatory  impact  analysis  for  this 
regulation.  This  proposed  rule  was 
submitted  to  the  OfHce  of  Management 
and  Budget  for  review  as  required  by 
Executive  Order  No.  12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Rexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  “significant  economic 
impact  on  a  substantial  number  of  small 
entities."  EPA  certifies  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  provides  a  wholly 
voluntary  procedure  by  which  PRPs  at  a 
facility  may  reach  agreement  with  EPA 
to  have  their  liability  for  a  CERCLA 
section  107  cost  recovery  claim  resolved 
by  arbitration.  Arbitration  is  an 
alternative  dispute  resolution  technique 
that  should  provide  a  quicker  and  less 
expensive  method  of  resolution  than 
traditional  litigation  or  negotiation. 
Therefore,  EPA  has  not  prepared  a 
Regulatory  Flexibility  Analysis. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  is  not  subject  to 
the  provisions  of  the  Paperwork 
Reduction  Act.  Any  collection  of 
information  in  this  rule  is  required  in  the 
course  of  an  enforcement  action  against 
a  specific  party  or  parties  and,  therefore, 
'  is  exempt  from  coverage  under  the  Act. 
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List  of  Subjects  in  40  CFR  Part  304 

Administrative  practice  and 
procedure,  Claims,  Intergovernmental 
relations.  Hazardous  substances. 
Hazardous  wastes.  Natural  resources. 
Superfund. 

Date:  july  28, 1988. 

Lee  M.  Thomas, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  Part  304,  Title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
added  as  set  forth  below: 

PART  304— ARBITRATION 
PROCEDURES  FOR  SMALL 
SUPERFUND  COST  RECOVERY 
CLAIMS 

Subpart  A— General 

Sec. 

304.10  Purpose. 

304.11  Scope  and  applicability. 

304.12  DeHnitions. 

Subpart  B— Jurisdiction  of  Arbitrator, 
Referral  of  Claims,  and  Appointment  of 
Arbitrator 

304.20  lurisdiction  of  Arbitrator. 

304.21  Referral  of  claims. 

304.22  Appointment  of  Arbitrator. 

304.23  Disclosure  and  challenge  procedures. 

304.24  Intervention  and  withdrawal. 

304.25  Ex  parte  communication. 

Subpart  C— Hearings  Before  the  Arbitrator 

304.30  Filing  of  pleadings. 

304.31  Pre-hearing  conference. 

304.32  Arbitral  hearing. 

304.33  Arbitral  decision  and  public 
comment. 

Subpart  D— Other  Provisions 

304.40  Effect  and  enforcement  of  Hnal 
decision. 

304.41  Administrative  fees,  expenses,  and 
Arbitrator's  fee. 

304.42  Miscellaneous  provisions. 

Authority:  42  U.S.C.  9607(a]  and  9622(h), 

E.0. 12580. 

Subpart  A— General 

§  304.10  Purpose. 

This  regulation  establishes  and 
governs  procedures  for  the  arbitration  of 
EPA  cost  recovery  claims  arising  under 
section  107(a)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980, 
42  U.S.C.  9607(a),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Pub.  L  99- 
499, 100  Stat.  1613  (1986)  (“CERCLA”), 
pursuant  to  the  audiority  granted  EPA 
by  section  122(h)  of  CERCLA,  42  U.S.C. 
9622(h),  and  Executive  Order  12580, 52 
FR  2923  (January  29, 1987). 

§304.11  Scope  and  applieabiiity. 

The  procedures  established  by  this 
regulation  govern  the  arbitration  of  EPA 


claims  for  recovery,  under  section  107(a) 
of  CERCLA,  42  U.S.C.  9607(a),  of 
response  costs  incurred  at  or  in 
connection  with  a  facility  by  the  United 
States  pursuant  to  section  104  of 
CERCLA,  42  U.S.C.  9604.  The  procedures 
are  applicable  when: 

(a)  The  total  past  and  projected 
response  costs  for  the  facility  concerned 
do  not  exceed  $500,000,  excluding 
interest;  and 

(b)  The  Administrator  and  one  or 
more  PRPs  have  submitted  a  joint 
request  for  arbitration  pursuant  to 
§  304.21  of  this  part. 

§  304.12  Definitions. 

Terms  not  defined  in  this  section  have 
the  meaning  given  by  section  101  of 
CERCLA,  42  U.S.C.  9601,  or  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingent  Plan,  40  CFR  Part  300.  All 
time  deadlines  in  this  part  are  specified 
in  calendar  days  and  shall  be  computed 
in  the  manner  described  in  Rule  6(a)  of 
the  Federal  Rules  of  Civil  Procedure. 
Except  when  otherwise  specified,  the 
following  terms  are  defined  for  purposes 
of  this  part  as  follows: 

(a)  “CERCLA”  means  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980, 42  II.S.C.  9601,  et  seq.,  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986,  Pub.  L 
99-499, 100  Stat.  1613  (1986). 

(b)  “Administrator"  means  the  EPA 
Administrator  or  his  designee. 

(c)  “Arbitrator”  means  the  person 
appointed  in  accordance  with  §  304.22  of 
this  part  and  governed  by  the  provisions 
of  this  part. 

(d)  “Association”  means  the 
organization  offering  arbitration 
services  selected  by  EPA. 

(e)  “Claim”  means  the  amount  sought 
by  ^A  as  recovery  of  response  costs 
incurred  and  to  be  incurred  by  the 
United  States  at  a  facility,  which  does 
not  exceed  $500,000,  excluding  interest. 

(f)  “Ex  parte  communication”  means 
any  communication,  written  or  oral, 
relating  to  the  merits  of  the  arbitral 
proceeding,  between  the  Arbitrator  and 
any  interested  person,  which  was  not 
originally  Hied  or  stated  in  the 
administrative  record  of  the  proceeding. 
Such  communication  is  not  “ex  parte 
communication”  if  all  parties  to  the 
proceeding  have  received  prior  written 
notice  of  the  proposed  communication 
and  have  been  given  the  opportunity  to 
be  present  and  to  participate  Uierein. 

(g)  “Interested  pewdn”  means  the,  ' 
Administrator,  any  EPA  ernployee,  any 
party,  any  potentially  responsible  party 
associated  with  the  facility  concerned, 
any  person  who  filed  written  conuhents 
in  the  proceeding,  any  participant  or 


intervenor  in  the  proceeding,  all  officers, 
directors,  employees,  consultants,  and 
agents  of  any  party,  and  any  attorney  of 
record  for  any  of  the  foregoing  persons. 

(h)  “National  Contingency  Plan”  or 
“NCP”  means  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Man,  developed  under 
section  311(c)(2)  of  the  Federal  Water 
Pollution  Control  Act,  33  U.S.C.  1251,  et 
seq.,  as  amended,  revised  periodically 
pursuant  to  section  105  of  CERCLA,  42 
U.S.C.  9605,  and  published  at  40  CFR 
Part  300. 

(i)  “National  Panel  of  Environmental 
Arbitrators”  or  “Panel”  means  a  panel 
of  environmental  arbitrators  selected 
and  maintained  by  the  Association  to 
arbitrate  selected  and  maintained  by  the 
Association  to  arbitrate  costs  recovery 
claims  under  this  part. 

(j)  “Participating  PRF’  is  any 
potentially  responsible  party  who  has 
agreed,  pursuant  to  §  304.21  of  this  part, 
to  submit  one  or  more  issues  arising  in 
an  EPA  claim  for  resolution  pursuant  to 
the  procedures  established  by  this  part. 

(k)  “Party”  means  EPA  and  any 
person  who  has  agreed,  pursuant  to 
§  304.21  of  this  part  to  submit  one  or 
more  issues  arising  in  an  EPA  claim  for 
resolution  pursuant  to  the  procedmes 
established  by  this  part,  and  any  person 
who  has  been  granted  leave  to  intervene 
pursuant  to  §  304.24(a)  of  this  part. 

(l)  “Person"  means  an  individual, 
firm,  corporation,  association, 
partnership,  consortium,  joint  venture, 
commercial  entity.  United  Satates 
Government  State  municipality, 
commission,  political  subdivision  of  a 
State,  or  any  interstate  body. 

(m)  “Potentially  responsible  party”  or 
“PRP"  means  any  person  who  may  be 
liable  pursuant  to  section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a),  for  response 
costs  incurred  and  to  be  incurred  by  the 
United  States  not  inconsistent  with  the 
NCP. 

(n)  “Response  action”  means  remove, 
removal,  remedy  and  remedial  action,  as 
those  terms  are  defined  by  section  101  of 
CERCLA,  42  U.S.C.  9601,  including 
enforcement  activities  related  thereto. 

(o)  “Response  costs"  means  all  costs  : 
of  removal  or  remedial  action  incurred, , 
and  to  be  incurred  by  the  United  States 
at  a  facility  pursuant  to  section  104  of 
CERCLA,  42  U.SX^.  9604.  including,  but  ; 
not  limited  to,  a)],  costs  of  investigation 
and  information  gathering,  planning  and 
implementing  a  response  action, 
administration,  enforcement,  litigation, 

'  interest  and  indirect  costs. 
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Subpart  B— Jurisdiction  of  Arbitrator, 
Referral  of  Claims,  and  Appointment 
of  Arbitrator 

§  304.20  Jurisdiction  of  Arbitrator. 

(a)  In  accordance  with  the  procedures 
established  by  this  part,  the  Arbitrator 
is  authorized  to  arbitrate  one  or  more 
issues  arising  in  an  EPA  claim  when: 

(1)  The  total  past  and  projected 
response  costs  for  the  facility  concerned 
do  not  exceed  $500,000,  excluding 
interest;  and 

(2)  The  Administrator  and  one  or 
more  PRPs  have  submitted  a  joint 
request  for  arbitration  pursuant  to 
§  304.21  of  this  part. 

(b) (1)  If  the  total  past  and  projected 
response  costs  for  the  facility  concerned 
increase  to  a  dollar  amount  in  excess  of 
$500,000,  excluding  interest,  prior  to  the 
rendering  of  the  hnal  decision  pursuant 
to  §  304.33  of  this  part,  the  parties  may 
mutually  agree  to  continue  the 
proceeding  as  non-binding  arbitration 
pursuant  to  the  procedures  established 
by  this  part,  except  that  §§  304.33(e)  and 
304.40  of  this  part  shall  not  apply. 

(2)  If  all  of  the  parties  agree  to 
continue  the  proceeding  as  non-binding 
arbitration,  the  proposed  decision 
rendered  by  the  Arbitrator  pursuant  to 
§  304.33  of  this  part  shall  not  be  binding 
upon  the  parties,  unless  all  of  the  parties 
agree  to  adopt  the  proposed  decision  as 
an  administrative  settlement  pursuant  to 
section  122(h)(1)  of  CERCLA,  42  U.S.C, 
9622(h)(1).  Any  administrative 
settlement  agreed  upon  in  this  manner 
shall  be  subject  to  the  prior  written 
approval  of  the  Attorney  General  (or  his 
designee)  pursuant  to  section  122(h)(1) 
of  CERCLA  and  shall  be  subject  to 
public  comment  pursuant  to  section 
122(i)  of  CERCLA  42  U.S.C.  9622(i). 

(3)  If  the  parties  do  not  agree  to 
continue  the  proceeding  as  non-binding 
arbitration,  or  if  the  administrative 
settlement  agreed  upon  is  not  approved 
by  the  Attorney  General  (or  his 
designee),  or  if  EPA  withdraws  or 
withholds  consent  from  the 
administrative  settlement  as  a  result  of 
public  comment,  EPA  shall  withdraw 
from  the  proceeding  and  the  Association 
shall  assess  or  refund,  as  appropriate, 
any  administrative  fees,  expenses,  or 
Arbitrator's  fees. 

(c)  The  Arbitrator's  authority,  as 
defined  by  paragraphs  (d)  and  (e)  of  this 
section,  to  determine  issues  arising  in 
EPA's  claim  is  limited  only  to  the  issues 
submitted  for  resolution  by  the  parties 
in  the  joint  request  for  arbitration 
pursuant  to  §  304.21  of  this  part.  Any 
issues  arising  in  EPA's  claim  that  are  not 
submitted  for  resolution  shall  be 
deemed  to  be  not  in  dispute  and  shall 
not  be  raised  in  any  action  seeking 


enforcement  of  the  decision  for  the 
purpose  of  overturning  or  otherwise 
challenging  the  final  decision,  except  as 
provided  in  §  304.40(c)  of  this  part. 

(d)(1)  If  the  issue  of  liability  of  any 
participating  PRP  has  been  submitted  for 
resolution,  the  Abitrator  shall 
determine  whether  the  participating  PRP 
is  liable  pursuant  to  section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a),  subject  only 
to  the  defenses  specifically  enumerated 
in  section  107(b)  of  CERCLA,  42  U.S.C. 
9607(b). 

(2)  If  the  issue  of  the  dollar  amount  of 
response  costs  recoverable  by  EPA  has 
been  submitted  for  resolution,  the 
Abitrator  shall  determine,  pursuant  to 
paragraph  (e)  of  this  section,  the  dollar 
amount  of  response  costs  recoverable 
by  EPA  pursuant  to  section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a),  and  shall 
award  the  total  amount  of  such  costs  to 
EPA. 

(3)  Unless  the  Abitrator  finds  that  the 
actual  or  threatened  harm  at  the  facility 
is  divisible,  any  participating  PRP  whom 
the  Abitrator  determines  to  be  liable 
shall  be  jointly  and  severally  liable  for 
the  total  amount  of  response  costs 
awarded  to  EPA.  If  the  Arbitrator  finds 
that  the  harm  is  divisible,  the  Arbitrator 
shall  allocate  liability  for  payment  of 
EPA's  award  among  the  participating 
PRPs  based  on  the  portion  of  the  harm 
attributable  to  each  participating  PRP. 

(4)  Notwithstanding  the  indivisibility 
of  the  actual  or  threatened  harm,  and 
without  waiving  the  general 
applicability  of  the  joint  and  several 
liability  standard,  as  an  alternative  to 
paragraph  (d)(3)  of  this  section,  the 
parties  may  request  the  Abitrator  to 
allocate  responsibility  for  payment  of 
response  costs  awarded  to  EPA  among 
the  participating  PRPs  whom  the 
Abitrator  determines  to  be  liable.  Ay 
such  request  shall  be  made  in  the  joint 
request  for  arbitration  pursuant  to 

§  304.21  of  this  part.  If  such  a  request  is 
made,  the  provisions  of  paragraphs 
(d)(4)(i),  (d)(4)(ii),  and  ((l)(4)(iii)  of  this 
section  shall  apply. 

(i)  The  joint  request  for  arbitration 
may  specify  the  factors  to  be  applied  by 
the  Abitrator  when  allocating  among 
the  participating  PRPs  responsibility  for 
payment  of  the  response  costs  awarded 
to  EPA.  If  the  joint  request  does  not 
specify  such  factors,  the  Arbitrator  shall 
base  the  allocation  on  such  factors  as 
the  Abitrator  considers  relevant,  in  his 
or  her  sole  discretion,  such  as  volume, 
toxicity,  and  mobility  of  the  hazardous 
substances  contributed  to  the  facility  by 
each  participating  PRP,  ability  to  pay, 
and  inequities  and  aggravating  factors. 

(ii)  The  joint  request  for  arbitration 
may  specify  that  the  Arbitrator  may 
allocate  among  the  participating  PRPs 


less  than  all  response  costs  awarded  to 
EPA.  If  this  is  not  specified,  the 
Arbitrator  shall  allocate  among  the 
participating  PRPs  100%  of  the  response 
costs  awarded  to  EPA. 

(iii)  The  burden  of  establishing  the 
appropriate  allocation  of  responsibility 
for  payment  of  the  response  costs 
awarded  to  EPA  shall  rest  entirely  with 
the  participating  PRPs. 

(5)  The  parties  may  request  that  the 
Arbitrator  perform  an  allocation  even  if 
the  issue  of  the  liability  of  the 
participating  PRPs  is  not  submitted  for 
resolution  in  the  joint  request  for 
arbitration.  Such  a  request  for  allocation 
shall  be  made  in  the  joint  request  for 
arbitration  pursuant  to  §  304.21  of  this 
part.  If  such  a  request  is  made,  the 
provisions  of  paragraphs  (d)(4)(i), 
(d)(4)(ii),  and  (d)(4)(iii)  of  this  section 
shall  apply. 

(e)(1)  If  any  issue  concerning  the 
adequacy  of  EPA's  response  action  has 
been  submitted  for  resolution  or  arises 
during  the  Arbitrator's  determination  of 
the  dollar  amount  of  response  costs 
recoverable  by  EPA,  the  Arbitrator  shall 
uphold  EPA's  selection  of  the  response 
action,  unless  any  participating  PRP  can 
establish  that  the  selection  was 
inconsistent  with  the  NCP.  The 
Arbitrator's  review  of  the  adequacy  of 
any  response  action  taken  by  EPA  shall 
be  based  upon  the  documents  compiled 
by  EPA  which  formed  the  basis  for  the 
selection  of  the  response  action. 

(2)  If  any  Abitrator  upholds  EPA's 
selection  of  the  response  action  in  full, 
the  Arbitrator  shall  award  EPA  all 
response  costs  incurred  and  to  be 
incurred  in  connection  with  the  response 
action,  unless  any  participating  PRP  can 
establish  that  all  or  part  of  such  costs 
were: 

(i)  Not  actually  incurred  or  to  be 
incurred:  or 

(ii)  Not  actually  incurred  or  to  be 
incurred  in  connection  with  the  response 
action;  or 

(iii)  Clearly  excessive,  taking  into 
account  the  circumstances  of  the 
response  action  and  relative  to 
acceptable  government  procurement 
and  contracting  practices  in  light  of  the 
circumstances  of  the  response  action. 

(3)  If  the  Abitrator  upholds  EPA's 
selection  of  the  response  action  only  in 
part,  the  Arbitrator  shall  award  EPA 
only  those  response  costs  incurred  and 
to  be  incurred  in  connection  with  the 
portions  of  the  response  action  that 
were  upheld,  unless  any  participating 
PRP  can  establish  that  all  or  part  of  such 
response  costs  were: 

(i)  Not  actually  incurred  or  to  be 
incurred;  or 
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(ii)  Not  actually  incurred  or  to  be 
incurred  in  connection  with  the  portions 
of  the  response  action  that  were  upheld; 
or 

(iii)  Clearly  excessive,  taking  into 
account  the  circumstances  of  the 
response  action  and  relative  to 
acceptable  government  procurement 
and  contracting  practices  in  light  of  the 
circumstances  of  the  response  action. 

(4)  The  standard  of  review  to  be 
applied  by  the  Arbitrator  under 
paragraphs  (e)(1),  (e)(2),  and  (e)(3)  of 
this  section  is  arbitrary  and  capricious 
or  otherwise  not  in  accordance  with 
law. 

(5)  In  reviewing  any  procedural  errors 
alleged  by  any  party,  the  Arbitrator  may 
disallow  response  costs  only  if  the 
errors  were  so  serious  and  related  to 
matters  of  such  central  relevance  that 
the  response  action  would  have  been 
significantly  changed  had  such  errors 
not  been  made. 

§  304.21  Referral  of  daims. 

(a)  If  EPA  believes  that  a  claim  may 
be  an  appropriate  candidate  for 
arbitration,  EPA  will  notify  all  identiHed 
PRPs  for  the  facility  concerned  and 
provide  such  PRPs  with  an  opportunity 
to  discuss  referral  of  one  or  more  issues 
arising  in  the  claim  for  resolution 
pursuant  to  the  procedures  established 
by  this  part.  Alternatively,  one  or  more 
PRPs  at  a  facility  may  propose  to  EPA 
use  of  arbitration,  after  receipt  of  a 
demand  by  EPA  for  payment  of  a  claim, 
but  prior  to  commencement  of  civil 
litigation  of  the  claim.  Where 
practicable,  before  an  agreement  to  refer 
a  claim  for  arbitration  is  made  final 
under  this  alternative,  either  the  PRPs  or 
EPA  shall  notify  the  other  PRPs  at  the 
facility  of  the  potential  use  of 
arbitration. 

(b) (1)  The  Administrator  and  one  or 
more  PRPs  associated  with  a  facility 
may  submit  to  the  Association  a  joint 
request  for  arbitration  of  one  or  more 
issues  arising  in  an  EPA  claim 
concerning  the  facility.  The  joint  request 
shall  be  signed  by  all  of  the  parties  and 
shall  include: 

(i)  A  brief  description  of  the  facility, 
the  EPA  response  action  taken  at  the 
facility,  the  EPA  claim,  and  the  parties; 

(ii)  A  statement  of  the  issues  arising  in 
the  claim  that  are  being  submitted  by 
the  parties  for  resolution  by  arbitration; 

(iii)  A  statement  that  the  parties 
consent  to  resolution  of  the  issues 
jointly  submitted  pursuant  to  the 
procedures  established  by  this  part  by 
an  Arbitrator  appointed  pursuant  to 

§  304.22  of  this  part; 

(iv)  A  statement  that  the  parties  agree 
to  be  bound  by  the  final  decision  on  all 
issues  jointly  submitted  by  the  parties 


for  resolution  and  to  pay  any  award 
made  in  the  Hnal  decision,  subject  to  the 
right  to  challenge  the  final  decision 
solely  on  the  grounds  and  in  the  manner 
prescribed  by  §  304.40(c)  of  this  part: 

(v)  A  statement  that  the  parties  agree 
that  the  award  made  in  the  final 
decision  may  be  enforced  pursuant  to 

§  304.40(c)  of  this  part; 

(vi)  A  statement  that  the  parties  agree 
that  the  final  decision  shall  be  binding 
only  with  respect  to  the  response  costs 
at  issue  in  the  claim  submitted  for 
arbitration; 

(vii)  A  statement  that  the  parties 
agree  that  the  statute  of  limitations 
governing  the  EPA  claim  submitted  shall 
be  extended  for  a  time  period  equal  to 
the  number  of  days  from  the  date  the 
joint  request  for  arbitration  is  submitted 
to  the  Association  to  the  date  of 
resolution  of  any  enforcement  action 
relating  to  the  final  decision; 

(viii)  A  statement  that  each  signatory 
to  the  joint  request  is  authorized  to  enter 
into  the  arbitration  and  to  bind  legally 
the  party  represented  by  him  or  her  to 
the  terms  of  the  joint  request;  and 

(ix)  The  appropriate  filing  fee  (see 
§  304.41(a]  of  this  part). 

(2)  The  joint  request  shall  also  include 
the  name,  address  and  telephone 
number  of  each  party,  and,  if  a  party  is 
represented  by  an  attorney,  the 
attorney’s  name,  address  and  telephone 
number.  A  party  changing  any  of  this 
information  must  promptly  communicate 
the  change  in  writing  to  the  Association 
and  all  other  parties.  A  party  who  fails 
to  furnish  such  information  or  any 
changes  thereto  is  deemed  to  have 
waived  his  or  her  right  to  notice  and 
service  under  this  part. 

(c)  Any  party  may  move  to  modify  the 
joint  request  for  arbitration  to  include 
one  or  more  additional  issues  arising  in 
the  referred  claim.  To  be  effective,  any 
such  modification  must  be  signed  by  the 
Arbitrator  and  all  other  parties.  The 
joint  request  for  arbitration  may  also  be 
modified  to  add  one  or  more  additional 
parties,  if  such  intervention  is  permitted 
by  §  304.24(a)  of  this  part.  To  be 
effective,  any  such  modification  must  be 
signed  by  the  Arbitrator,  the  intervening 
party  or  parties,  and  all  other  parties. 

(d)  The  statute  of  limitations 
governing  the  EPA  claim  submitted  for 
arbitration  shall  be  extended  for  a  time 
period  equal  to  the  number  of  days  fi'om 
the  date  the  joint  request  for  arbitration 
is  submitted  to  the  Association  to  the 
date  of  resolution  of  any  enforcement 
action  relating  to  the  final  decision. 

§  304.22  Appobitment  of  Arbitrator. 

(a)  The  Association  shall  establish 
and  maintain  a  National  Panel  of 
Environmental  Arbitrators. 


(b)  Within  ten  days  of  the  filing  of  the 
joint  request  for  arbitration,  the 
Association  shall  identify  and  submit 
simultaneously  to  all  parties  an  identical 
list  of  ten  persons  chosen  from  the 
National  Panel  of  Environmental 
Arbitrators,  whom  the  Association 
believes  will  not  be  subject  to 
disqualification  because  of 
circumstances  likely  to  affect 
impartiality  pursuant  to  §  304.23  of  this 
part.  Each  party  shall  have  ten  days 
from  the  date  of  receipt  of  the  list  to 
identify  any  persons  objected  to,  to  rank 
the  remaining  persons  in  the  order  of 
preference,  and  to  return  the  list  to  the 
Association.  If  a  party  does  not  return 
the  list  within  the  time  specified,  all 
persons  on  the  list  are  deemed 
acceptable  to  that  party.  From  among 
the  persons  whom  the  parties  have 
indicated  as  acceptable,  and,  in 
accordance  with  the  designated  order  of 
mutual  preference,  if  any,  the 
Association  shall  invite  an  Arbitrator  to 
serve.  If  the  parties  fail  to  mutually 
agree  upon  any  of  the  persons  named,  or 
if  the  accepted  Arbitrator  is  unable  to 
serve,  or  if  for  any  other  reason  the 
appointment  cannot  be  made  from  the 
submitted  lists,  the  Association  shall 
make  the  appointment  from  among  the 
other  members  of  the  Panel.  In  no  event 
shall  appointment  of  the  Arbitrator  by 
the  Association  take  longer  than  thirty 
days  from  the  filing  of  the  joint  request 
for  arbitration. 

(c)  Within  seven  days  of  the 
appointment  of  the  Arbitrator,  the 
Association  shall  mail  to  each  of  the 
parties  notice  of  the  identity  of  the 
Arbitrator  and  the  date  of  the 
appointment,  together  with  a  copy  of 
these  rules.  The  Arbitrator  shall,  within 
five  days  of  his  or  her  appointment,  file 
a  signed  acceptance  of  the  case  with  the 
Association,  llie  Association  shall, 
within  seven  days  of  receipt  of  the 
Arbitrator's  acceptance,  mail  notice  of 
such  acceptance  to  the  parties. 

(d)  If  any  appointed  Arbitrator  should 
resign,  die,  wiAdraw,  be  disqualified  or 
otherwise  be  unable  to  perform  the 
duties  of  the  o^ice,  the  Association  may, 
on  satisfactory  proof,  declare  the  ofiice 
vacant.  Vacancies  shall  be  filled  in 
accordance  with  the  applicable 
provisions  of  this  section,  and  the  matter 
shall  be  resumed. 

§  304.23  Disclosure  and  challenge 
procedures. 

(a)  A  person  appointed  as  an 
Arbitrator  under  §  304.22  of  this  part 
shall,  within  five  days  of  receipt  of  his 
or  her  notice  of  appointment,  disclose  to 
the  Association  any  circumstances 
likely  to  affect  impartiality,  including 
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any  bias  or  any  financial  or  personal 
interest  in  the  result  of  the  arbitration, 
or  any  past  or  present  relationship  with 
the  parties  or  their  counsel,  or  any  past 
or  present  relationship  with  any  PRP  to 
which  the  claim  many  relate. 

(b)  Upon  receipt  of  such  information 
from  and  appointed  Arbitrator  or  other 
source,  the  Association  shall,  within  two 
days  of  receipt,  communicate  such 
information  to  the  parties.  Such 
communication  may  be  made  orally  or 
in  writing,  but  if  made  orally,  shall  be 
confirmed  in  writing. 

(c)  If  any  party  wishes  to  request 
disqualification  of  an  Arbitrator,  such 
party  shall  notify  the  Association  and 
the  other  parties  of  such  request  and  the 
basis  therefore  within  seven  days  of 
receipt  of  the  information  on  which  such 
request  is  based. 

(d)  The  Association  shall  make  a 
determination  on  any  request  for 
disqualification  of  an  Arbitrator  within 
seven  days  after  the  Association 
receives  any  such  request,  and  shall 
notify  the  parties  in  writing  of  such 
determination.  This  determination  shall 
be  within  the  sole  discretion  of  the 
Association,  and  its  decision  shall  be 
final. 

§  304.24  Invention  and  withdrawal. 

(a)  (1)  No  later  than  thirty  days  prior 
to  the  pre-hearing  conference  (see 
§  304.31  of  this  part),  any  PRP 
associated  with  the  facility  which  is  the 
subject  of  the  refeired  claim  may  move 
to  intervene  in  the  arbitral  proceeding 
for  the  purpose  of  having  one  or  more 
issues  relating  to  his  or  her 
responsibility  for  payment  of  the 
referred  claim  resolved. 

(2)  If  the  Arbitrator  has  been 
appointed,  a  motion  to  intervene  shall 
be  filed  with  the  Arbitrator  and  a  copy 
shall  be  served  upon  all  parties.  It  the 
Arbitrator  has  not  yet  been  appointed,  a 
motion  to  intervene  shall  be  submitted 
to  the  Association  and  a  copy  shall  be 
served  upon  all  parties. 

(3)  Any  such  motion  to  intervene  may 
be  granted  only  upon  the  written 
approval  of  the  Aii>itrator  and  all  of  the 
parties  in  the  form  of  a  modification  to 
the  joint  request  for  arbitration  pursuant 
to  §  304.21(c)  of  this  part.  By  signing 
such  a  modification,  the  intervening 
party  consents  to  be  bound  by  the  terms 
of  the  joint  request  for  arbitration 
submitted  pursuant  to  S  304.21(b)  of  this 
part  and  any  modifications  previously 
made  thereto  pursuant  to  §  304.21(c)  of 
this  part,  and  consents  to  be  bound  by 
such  revisions  to  the  time  limits  for  the 
filing  of  pleadings  as  the  Arbitrator  may 
make  to  prevent  delaying  the  pre- 
hearing  conference. 


(b)  Any  party  may  move  to  withdraw 
from  the  arbitral  proceeding  within 
thirty  days  after  receipt  of  the  notice  of 
appointment  of  the  Arbitrator  (see 
§  304.22  of  this  part).  The  Arbitrator  may 
approve  such  withcfiawal,  without 
prejudice  to  the  moving  party,  and  shall 
assess  such  administrative  fees  and 
expenses  (see  §  304.41  of  this  part)  again 
the  withdrawing  party  as  the  Arbitrator 
deems  appropriate.  No  party  may 
withdraw  from  the  arbitral  proceeding 
after  this  thirty-day  period,  except  that 
EPA  may  withdraw  from  the  proceeding 
in  accordance  with  §  304.20(b)(3)  or 
§  304.33(e)  of  this  part. 

§  304.25  Ex  parte  communication. 

(a)  No  interested  person  shall  make  or 
knowingly  cause  to  be  made  to  the 
Arbitrator  an  ex  parte  communication. 

(b)  The  Arbitrator  shall  not  make  or 
knowingly  cause  to  be  made  to  any 
interested  person  and  ex  parte 
communication. 

(c)  The  Association  may  remove  the 
Arbitrator  in  any  proceeding  in  which  it 
is  demonstrated  to  the  Association’s 
satisfaction  that  the  Arbitrator  has 
engaged  in  prohibited  ex  parte 
communication  to  the  prejudice  of  any 
party.  If  the  Arbitrator  is  removed,  the 
procedures  in  §  304.22(d)  of  this  part 
shall  apply. 

(d)  Whenever  ex  parte  communication 
in  violation  of  this  section  is  received  by 
or  made  known  to  the  Arbitrator,  the 
Arbitrator  shall  immediately  notify  in 
writing  all  parties  to  the  proceeding  of 
the  circumstances  and  substance  of  the 
communication  and  may  require  the 
party  who  made  the  communication  or 
caused  the  communication  to  be  made, 
or  the  party  whose  representative  made 
the  communication  or  caused  the 
communication  to  be  made,  to  show 
cause  why  that  party’s  arguments  or 
claim  should  not  be  denied,  disregarded, 
or  otherwise  adversely  affected  on 
account  of  such  violation. 

(e)  The  prohibitions  of  this  section 
apply  upon  appointment  of  the 
Arbitrator  and  terminate  on  the  date  of 
the  final  decision. 

Subpart  C— Hearings  Before  the 
Arbitrator 

§  304.30  FWng  of  pleadings. 

(a)  Discovery  shall  be  in  accordance 
with  this  section  and  S  304.31  of  this 
part. 

(b)  Within  thirty  days  after  receipt  of 
the  notice  of  appointment  of  the 
Arbitrator  (see  S  304.22  of  this  part), 
EPA  shall  submit  to  the  Arbitrator  two 
copies  of  a  written  statement  and  shall 
serve  a  copy  of  the  written  statement 
upon  all  other  parties.  The  written 


statement  shall  in  all  cases  include  the 
information  requested  in  paragraph 
(b)(1),  (b)(6),  and  (b)(7)  of  this  section, 
shall  include  the  information  requested 
in  paragraph  (b)(2)  of  this  section  if  the 
issue  of  liability  of  any  participating  PRP 
has  been  submitted  for  resolution,  shall 
include  the  information  requested  in 
paragraph  (b)(3)  of  this  section  if  any 
issue  concerning  the  adequacy  of  EPA’s 
response  action  has  been  submitted  for 
resolution  or  may  arise  during  the 
Arbitrator’s  determination  of  the  dollar 
amount  of  response  costs  recoverable 
by  EPA,  shall  include  the  information 
requested  in  paragraph  (b)(4)  of  this 
section  if  the  issue  of  the  dollar  amount 
of  response  costs  recoverable  by  EPA 
has  been  submitted  for  resolution,  and 
shall  include  the  information  requested 
in  paragraph  (b)(5)  of  this  section  if  any 
issue  concerning  allocation  of  liability 
for  payment  of  EPA’s  award  has  been 
submitted  for  resolution: 

(1)  A  statement  of  facts,  including  a 
description  of  the  facility,  the  EPA 
response  action  taken  at  the  facility,  the 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  in 
connection  with  the  response  action 
tciken  at  the  facility,  and  the  parties; 

(2)  A  description  of  the  evidence  in 
support  of  the  following  four  elements  of 
liability  of  the  participating  PRP(s) 
whose  liability  pursuant  to  section 
107(a)  of  CERCLA  42  U.S.C.  9607(a),  is 
at  issue,  and  any  supporting 
documentation  therefor 

(i)  The  site  at  which  EPA’s  response 
action  was  taken  is  a  “facility”  as 
defined  by  section  l0l(9)  of  CERCLA,  42 
U.S.C.  9601(9); 

(ii)  There  was  a  “release  or  threat  of 
release”  within  the  meaning  of  sections 
101(22)  and  104(a)  of  CERCLA,  42  U.S.C. 
9601(22)  and  9604(a),  of  a  “hazardous 
substance”  as  defined  by  section  101(14) 
of  CERCLA.  42  U.S.C.  9601(14),  at  the 
facility  at  which  EPA’s  response  action 
was  taken; 

(iii)  The  release  or  threat  of  release 
caused  the  United  States  to  incur 
“response  costs”  as  defined  in 

§  304.12(o)  of  this  part;  and 

(iv)  The  participating  PRP  is  in  one  of 
the  categories  of  liable  parties  in  section 
107(a)  of  CERCLA  42  U.S.C.  9607(a); 

(3)  An  index  of  any  documents 
compiled  by  EPA  which  formed  the 
basis  for  the  selection  of  the  response 
action  taken  at  the  facility  (all  indexed 
documents  shall  be  made  available  to 
any  participating  PRP); 

(4)  A  summary,  broken  down  by 
category,  of  all  respimse  costs  incurred 
and  to  ^  incurred  by  the  United  States 
in  connection  with  the  response  action 
taken  by  EPA  at  the  facility  (supporting 
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documentation  for  the  summary  shall  be 
made  available  to  any  participating  PRP 
pursuant  to  the  procedures  described  in 
Rule  1006  of  the  Federal  Rules  of 
Evidence); 

(5)  To  the  extent  such  information  is 
available,  the  names  and  addresses  of 
all  identihed  PRPs  for  the  facility,  the 
volume  and  nature  of  the  substances 
contributed  to  the  facility  by  each 
identified  PRP,  and  a  ranking  by  volume 
of  the  substances  contributed  to  the 
facility; 

(6)  A  recommended  location  for  the 
pre-hearing  conference  and  the  arbitral 
hearing;  and 

(7)  Any  other  statement  or 
documentation  that  EPA  deems 
necessary  to  support  its  claim. 

(c)  Within  thirty  days  after  receipt  of 
EPA’s  written  statement,  each 
participating  PRP  shall  submit  to  the 
Arbitrator  two  copies  of  an  answer  and 
shall  serve  a  copy  of  the  answer  upon 
all  other  parties.  The  answer  shall  in  all 
cases  include  the  information  requested 
in  paragraphs  (c)(1),  (c)(6),  and  (c)(7)  of 
this  section,  shall  include  the 
information  requested  in  paragraph 

(c)(2)  of  this  section  if  the  issue  of  the 
liability  of  the  answering  participating 
PRP  has  been  submitted  for  resolution, 
shall  include  the  information  requested 
in  paragraph  (c)(3)  of  this  section  if  any 
issue  concerning  the  adequacy  of  EPA’s 
response  action  has  been  submitted  for 
resolution  or  may  arise  during  the 
Arbitrator’s  determination  of  the  dollar 
amount  of  response  costs  recoverable 
by  EPA,  shall  include  the  information 
requested  in  paragraph  (c)(4)  of  this 
section  if  the  issue  of  the  dollar  amount 
of  response  costs  recoverable  by  EPA 
has  been  submitted  for  resolution,  and 
shall  include  the  information  requested 
in  paragraph  (c)(5)  of  this  section  if  any 
issue  concerning  ^e  allocation  of 
responsibility  for  payment  of  EPA’s 
award  has  been  submitted  for 
resolution: 

(1)  Any  ob)ections  to  the  statement  of 
facts  in  ^A’s  written  statement,  and,  if 
so,  a  counterstatement  of  facts; 

(2)  Any  objections  to  EPA’s  position 
on  the  liability  of  the  answering 
participating  PRP  pursuant  to  section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a),  a 
description  of  the  evidence  in  support  of 
the  defenses  to  liability  of  the  answering 
participating  PRP  which  are  specifically 
enumerated  in  section  107(b)  of 
CERCLA.  42  U.S.C.  9607(b)  [Le..  that  the 
release  or  threat  of  release  of  a 
hazardous  substance  at  the  facility  was 
caused  solely  by  an  act  of  God,  an  act  of 
war,  an  act  or  omission  of  an  unrelated 
third  party,  or  any  combination  therof), 
and  any  supporting  documentation 
therefore; 


(3)  Any  objections  to  the  response 
action  taken  by  EPA  at  the  facility 
based  upon  any  documents  compiled  by 
EPA  which  formed  the  basis  for  the 
selection  of  the  response  action; 

(4)  Any  objections  to  EPA’s  summary 
and  supporting  documentation  for  all 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  in 
connection  with  the  response  action 
taken  by  EPA  at  the  facility; 

(5)  Any  documentation  which  the 
participating  PRP  deems  relevant  to  the 
allocation  of  responsibility  for  payment 
of  EPA’s  award; 

(6)  A  recommended  location  for  the 
pre-hearing  conference  and  the  arbitral 
hearing;  and 

(7)  Any  other  statement  or 
documentation  that  the  participating 
PRP  deems  necessary  to  support  its 
claim. 

(d)  EPA  may  file  a  response  to  any 
participating  PRP’s  answer  within 
twenty  days  of  receipt  of  such  answer. 
Two  copies  of  any  such  response  shall 
be  served  upon  the  Arbitrator,  and  a 
copy  of  any  such  response  shall  be 
served  upon  all  parties. 

(e)  If  ^A  files  a  response,  any 
participating  PRP  may  file  a  reply 
thereto  within  ten  days  after  receipt  of 
such  response.  Two  copies  of  any  such 
reply  shall  be  served  upon  the 
Arbitrator,  and  a  copy  of  any  such  reply 
shall  be  served  upon  all  parties. 

§  304.31  Pre-hearing  conference. 

(a)  The  Arbitrator  and  the  parties 
shall  exchange  witness  lists  (with  a  brief 
summary  of  the  testimony  of  each 
witness)  and  any  exhibits  or  documents 
that  the  parties  have  not  submitted  in 
their  pleadings  pursuant  to  §  304.30  of 
this  part,  within  110  days  after  the 
appointment  of  the  Arbitrator  (see 

§  304.22  of  this  part)  or  within  10  days 
prior  to  the  pre-hearing  conference, 
whichever  is  earlier. 

(b)  The  Arbitrator  shall  select  the 
location,  date,  and  time  for  the  pre- 
hearing  conference,  giving  due 
consideration  to  any  recommendations 
by  the  parties. 

(c)  The  pre-hearing  conference  shall 
be  held  within  one  hundred  twenty  days 
after  the  appointment  of  the  Arbitrator 
(see  §  304.22  of  this  part). 

(d)  The  Arbitrator  shall  mail  to  each 
party  notice  of  the  pre-hearing 
conference  not  later  than  twenty  days  in 
advance  of  such  conference,  unless  the 
parties  by  mutual  agreement  waive  such 
notice. 

(e)  Any  party  may  be  represented  by 
counsel  at  the  pre-hearing  conference.  A 
party  who  intends  to  be  so  represented 
shall  notify  the  other  parties  and  the 
Arbitrator  of  the  name  and  address  of 


counsel  at  least  three  days  prior  to  the 
date  set  for  the  pre-hearing  conference. 
When  an  attorney  has  initiated  the 
arbitration  by  signing  the  joint  request 
for  arbitration  on  behalf  of  a  party,  or 
when  an  attorney  has  filed  a  pleading 
on  behalf  of  a  party,  such  notice  is 
deemed  to  have  been  given. 

(f)  The  pre-hearing  conference  may 
proceed  in  the  absence  of  any  party 
who,  after  due  notice,  fails  to  appear. 

(g) (1)  At  the  pre-hearing  conference, 
the  Arbitrator  and  the  parties  shall 
exchange  witness  statements,  a 
stipulation  of  uncontested  facts,  a 
statement  of  disputed  issues,  and  any 
other  documents,  including  written 
direct  testimony,  that  will  assist  in 
prompt  resolution  of  the  dispute  and 
avoid  unnecessary  proof. 

(2)  The  Arbitrator  and  the  parties 
shall  consider  the  settlement  of  all  or 
part  of  the  claim.  The  Arbitrator  may 
encourage  further  settlement  discussions 
among  the  parties.  Any  settlement 
reached  may  be  set  forth  in  a  proposed 
decision  in  accordance  with  §  304.33  of 
this  part.  If  such  a  settlement  is  not  set 
forth  in  a  proposed  decision,  the 
settlement  shall  be  treated  as  an 
administrative  settlement  pursuant  to 
section  122(h)(1)  of  CERCLA,  42  U.S.C. 
9622(h)(1),  and  shall  be  subject  to  public 
comment  pursuant  to  section  122(i)  of 
CERCLA,  42  U.S.C.  9622(i). 

S  304.32  Arbitral  hearing. 

(a)  The  Arbitrator  may,  in  his  sole 
discretion,  schedule  a  hearing  with  the 
parties  on  one  or  more  of  the  disputed 
issues  identified  in  the  statement  of 
disputed  issues  pursuant  to  §  304.31(g)(1) 
of  this  part. 

(b)  The  Arbitrator  shall  select  the 
location,  date,  and  time  for  the  arbitral 
hearing,  giving  due  consideration  to  any 
recommendations  by  the  parties. 

(c)  The  hearing  shall  commence 
within  forty-five  days  after  the  pre- 
hearing  conference  {see  §  304.31  of  this 
part).  The  Arbitrator  may,  upon  showing 
by  the  parties  that  settlement  is  likely, 
extend  the  date  for  the  hearing  for  up  to 
thirty  additional  days,  if  further 
settlement  discussions  have  been  held 
pursuant  to  §  304.31(g)(2)  of  this  part. 

(d)  The  Arbitrator  shall  mail  to  each 
party  notice  of  the  hearing  not  later  than 
twenty  days  in  advance  of  the  hearing, 
unless  the  parties  by  mutual  agreement 
waive  such  notice.  Such  notice  shall 
include  a  statement  of  the  disputed 
issues  to  be  addressed  at  the  hearing. 
The  Arbitrator  need  not  mail  a  second 
notice  to  the  parties  if  the  date  for  the 
hearing  is  extended  pursuant  to 
paragraph  (c)  of  this  section. 
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(e)  Any  party  may  be  represented  by 
counsel  at  the  hearing.  A  party  who 
intends  to  be  so  represented  shall  notify 
the  other  parties  and  the  Arbitrator  of 
the  name  and  address  of  counsel  at  least 
three  days  prior  to  the  date  set  for  the 
hearing.  When  an  attorney  has  initiated 
the  arbitration  by  signing  a  joint  request 
on  behalf  of  a  party,  or  when  an 
attorney  has  filed  a  pleading  on  behalf 
of  a  party,  or  when  notice  has  been 
given  pursuant  to  §  304.31(e)  of  this  part, 
such  notice  is  deemed  to  have  been 
given. 

(f)  The  Arbitrator  shall  make  the 
necessary  arrangements  for  the  making 
of  a  true  and  accurate  record  of  the 
arbitral  hearing. 

(g)  The  Arbitrator  shall  make  the 
necessary  arrangements  for  the  services 
of  an  interpreter  upon  the  request  of  one 
or  more  of  the  parties. 

(h)  The  Arbitrator  may  take 
adjournments  upon  the  request  of  any 
party  or  upon  the  Arbitrator’s  own 
initiative  and  shall  take  such 
adjournment  when  all  of  the  parties 
agree  thereto. 

(i)  The  Arbitrator  shall  administer 
oaths  to  all  witnesses  before  they  testify 
at  the  arbitral  hearing. 

(jHl)  A  hearing  shall  be  opened  by  the 
recording  of  the  location,  date,  and  time 
of  hearing,  the  presence  of  the 
Arbitrator  and  the  parties,  and  counsel 
if  any,  and  by  the  Arbritrator's 
acknowledgement  for  the  record  of  all 
pleadings  and  all  other  documents  that 
have  been  filed  by  the  parties. 

(2)  The  hearing  shall  be  conducted  in 
accordance  with  the  Arbitrator’s 
jurisdiction  as  defined  by  §  304.20  of  this 
part 

(3)  The  Arbitrator  may,  at  any  time, 
require  oral  statements  clarifying  the 
issues  to  be  addressed  at  the  hearing. 

(4)  The  Arbitrator  may  require  the 
parties  to  present  witnesses  for 
questioning  by  the  Arbitrator  and  for 
direct  and  cross-examination  by  the 
parties  on  any  of  the  disputed  issues, 
except  for  any  disputed  issues  . 
concerning  the  selection  or  adequacy  of 
the  response  action,  which  shall  be 
governed  by  paragraph  (j)(6)  of  this 
section. 

(5)  The  Arbitrator  shall  dehne  the 
scope  of  oral  testimony.  A  party  may 
present  oral  direct  testimony  only  upon 
a  showing  of  good  cause  why  such 
testimony  could  not  have  been 
submitted  in  written  form,  or  upon 
consent  of  all  of  the  parties. 

(6)  Notwithstanding  §§  304.20(e)(1) 
and  304.20(e)(4)  of  this  part,  the 
Arbitrator  may  require  EPA  to 
supplement  the  documents  compiled  by 
EPA  which  formed  the  basis  for  the 
selection  of  the  response  action  (with 


additional  documents,  affidavits,  or  oral 
testimony),  if  any  participating  PRP 
asserts,  and  the  Arbitrator  finds,  that 
the  documents  do  not  adequately 
explain  the  grounds  for  EPA’s  selection 
of  the  response  action.  In  addition,  EPA 
may  supplement  the  documents 
compiled  by  EPA  which  formed  the 
basis  for  the  selection  of  the  response 
action  for  the  purpose  of  providing 
additional  background  information  on 
the  facility  or  the  response  action. 

(k) (l)  Except  as  provided  in  paragraph 

(j)(6)  of  this  section,  exhibits  and  other 
documentary  evidence  not  included  in  a 
party’s  pleadings,  not  exchanged  prior  to 
the  pre-hearing  conference  pursuant  to 

§  3()4.31(a)  of  this  part,  or  not  exchanged 
at  the  pre-hearing  conference  pursuant 
to  §  304,31(g)(l)  of  this  part,  may  be 
introduced  at  the  hearing  only  upon  a 
showing  of  good  cause  by  the  moving 
party  or  upon  consent  of  all  of  the 
parties. 

(2)  Except  as  provided  in  paragraph 
(j)(6)  of  this  section,  witnesses  not 
identified  in  a  party’s  witness  list  may 
be  presented  at  the  hearing  only  upon  a 
showing  of  good  cause  by  the  moving 
party  or  upon  consent  of  all  of  the 
parties. 

(3)  The  Arbitrator  shall  be  the  judge  of 
the  relevance  and  materiality  of  the 
evidence  offered  during  the  proceeding 
and  of  the  applicability  of  legal 
privileges.  Conformity  to  legal  rules  of 
evidence  shall  not  be  required. 

(4)  The  Arbitrator  may  make  such 
orders  as  may  be  necessary  for  in 
camera  consideration  of  evidence  for 
reasons  of  business  cooHdentiality  as 
defined  by  40  CFR  2.201(e)  and  as 
consistent  with  section  104(e)(7)  of 
CERCLA  42  U.S.C.  9604(e)(7). 

(l)  The  hearing  may  proceed  in  the 
absence  of  any  party  who,  after  due 
notice,  fails  to  appear  or  fails  to  obtain 
an  adjournment  If  a  party,  after  due 
notice,  fails  to  appear  or  fails  to  obtain 
an  adjournment,  such  party  will  be 
deemed  to  have  waived  the  right  to  be 
present  at  the  hearing. 

(m)  After  all  disputed  issues  have 
been  heard  by  the  Arbitrator,  the 
Arbitrator  may  permit  the  parties  to 
make  closing  statements,  after  which  the 
Arbitrator  shall  declare  the  hearing 
closed. 

(n)  The  hearing  shall  be  completed 
within  two  weeks,  unless  the  Arbitrator 
extends  the  hearing  for  good  cause. 

(o)  The  Arbitrator  may  permit  the 
parties  to  submit  proposed  findings  of 
fact,  rulings,  or  orders  within  ten  days 
after  receipt  of  the  hearing  transcript  or 
such  longer  time  upon  a  Hnding  of  good 
cause. 


(p)  The  parties  may  provide,  by 
written  agreement,  for  the  waiver  of  the 
hearing. 

§  304.33  Arbitral  decision  and  public 
comment 

(a)  The  Arbitrator  shall  render  a 
proposed  decision  within  forty-five  days 
after  the  hearing  is  closed,  or  within 
forty-five  days  after  the  pre-hearing 
conference  if  no  hearing  is  held,  unless 
the  parties  have  settled  the  dispute  prior 
to  the  rendering  of  the  proposed 
decision. 

(b) (1)  The  proposed  decision  shall  be 
in  writing  and  shall  be  signed  by  the 
Arbitrator.  It  shall  be  limited  in 
accordance  with  the  Arbitrator’s 
jurisdiction  as  defined  by  §  304.20  of  this 
part,  and  shall,  if  such  issues  have  been 
jointly  submitted  by  the  parties  for 
resolution,  contain  the  Arbitrator’s 
determination  of: 

(1)  Which  participating  PRPs,  if  any, 
are  liable  pursuant  to  section  107(a)  of 
CERCLA.  42  U.S.C.  9607(a); 

(ii)  The  dollar  amount  of  response 
costs,  if  any,  to  be  awarded  to  EPA;  and 

(iii)  The  allocation  of  responsibility 
for  payment  of  EPA’s  award,  if  any, 
among  the  participating  PRPs. 

(2)  'The  proposed  decision  shall  also 
assess  arbitration  fees  and  expenses 
(see  §  304.41  of  this  part)  in  favor  of  any 
party,  or  combination  of  parties,  and,  in 
the  event  any  administrative  fees  or 
expenses  are  due  the  Association,  in 
favor  of  the  Association. 

(c)  If  the  parties  settle  their  dispute 
during  the  course  of  the  proceeding,  the 
Arbitrator  may,  upon  the  parties’ 
request,  set  forth  the  terms  of  the  agreed 
settlement  in  a  proposed  decision. 

Except  as  provided  in  $  304.20(b)  of  this 
part,  a  proposed  decision  which 
embodies  an  agreed  settlement  shall  be 
subject  to  all  applicable  provisions  of 
this  part,  including,  but  not  limited  to, 
paragraph  (e)  of  this  section  and 

§  304.40  of  this  part. 

(d)  The  parties  shall  accept  as  legal 
delivery  of  the  proposed  decision  the 
placing  in  the  United  States  mail  of  a 
true  copy  of  the  proposed  decision, 
addressed  to  each  party’s  last  known 
address  or  each  party’s  attorney’s  last 
known  address,  or  by  personal  service. 

(e) (1)  Pursuant  to  section  122(i)  of 
C^CIA,  42  U.S.C.  9622(i),  notice  of  the 
proposed  decision  shall  be  published 
promptly  by  EPA  in  the  Federal  Register. 
Such  notice  shall  include  the  name  and 
location  of  the  facility  concerned,  the 
names  of  the  parties  to  the  proceeding, 
and  a  brief  summary  of  the  proposed 
decision,  and  shall  provide  persons  who 
are  not  parties  to  the  proceeding  a 
thirty-day  period  in  which  to  file  written 
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comments  relating  to  the  proposed 
decision.  Any  flied  comments  shall  be 
made  available  to  the  participating  PRPs 
and  to  the  public.  The  participating  PRPs 
shall  have  ten  days  from  the  close  of  the 
public  comment  period  in  which  to 
submit  to  EPA  in  writing  their  views  on 
the  merits  of  any  comments  filed.  EPA 
shall  consider  any  comments  hied,  and  . 
shall,  within  thirty  days  after  the  close 
of  the  ten-day  period  during  which  the 
participating  PRPs  may  submit  their 
views  on  any  comments  filed,  provide 
written  notice  to  the  Arbitrator  and  the 
participating  PRPs.  The  written  notice 
shall  be  made  available  to  the  public 
and  shall  include; 

(1)  A  summary  of  any  comments  filed; 

(ii)  Responses  to  any  comments  filed; 

(iii)  A  discussion  of  whether  any 
comments  hied  disclose  to  EPA  facts  or 
considerations  which  indicate  the 
proposed  decision  is  inappropriate, 
improper  or  inadequate;  and 

(iv)  EPA’s  determination  as  to 
whether  modification  of  the  proposed 
decision  or  withdrawal  horn  the  arbitral 
proceeding  is  necessary  based  upon 
such  comments. 

(2)  If  EPA’s  written  notice  does  not 
state  that  modification  or  withdrawal  is 
necessary  based  upon  public  comments, 
then  the  proposed  decision  shall  become 
Final  thirty  days  after  the  date  of 
issuance  of  EPA’s  written  notice.  If 
EPA’s  written  notice  states  that 
modiHcation  or  withdrawal  is 
necessary,  the  parties  shall  have  thirty 
days  from  the  date  of  issuance  of  EPA’s 
written  notice  to  modify  the  proposed 
decision  so  that  it  is  no  longer 
inappropriate,  improper  or  inadequate 
and  to  set  forth  the  proposed  decision, 
as  modified,  in  an  agreed  settlement.  If 
an  agreed  settlement  is  reached,  such 
agreed  settlement  shall  be  the  final 
decision.  If  the  parties  do  not  modify  the 
proposed  decision  in  an  agreed 
settlement  within  thirty  days,  the 
proposed  decision  shall  be  null  and  void 
and  of  no  legal  effect,  EPA  shall 
withdraw  from  the  proceeding,  and  the 
arbitrator  shall  assess  such 
administrative  fees  and  expenses  (see 

§  304.41  of  this  part)  against  the  parties 
as  the  Arbitrator  deems  appropriate. 

(f)  Payment  of  EPA’s  award,  if  any, 
and  any  fees  or  expenses  due  pursuant 
to  the  final  decision,  shall  be  made 
within  thirty  days  afier  the  date  of  the 
final  decision. 

(g)  The  Arbitrator  shall,  upon  written 
request  of  any  party,  furnish  to  such 
party  certified  facsimiles  of  all  papers  in 
the  Arbitrator’s  possession  that  may  be 
required  in  judicial  proceedings  relating 
to  the  arbitration  pursuant  to  §  304.40  of 
this  part. 


Subpart  D— Other  Provisions 

§  304.40  Effect  and  enforcement  of  final 
decision. 

(a)  Pursuant  to  section  122(h)(4)  of 
CERCLA,  42  U.S.C.  9622(h)(4),  any 
participating  PRP  who  has  resolved  his 
or  her  liability  for  an  EPA  claim  through 
a  final  decision  reached  pursuant  to  the 
procedures  established  by  this  part  shall 
not  be  liable  for  claims  for  contribution 
regarding  matters  addressed  by  the  final 
decision. 

(b)  The  final  decision  shall  be  binding 
and  conclusive  upon  the  parties  as  to 
issues  that  were  jointly  submitted  by  the 
parties  for  resolution  and  addressed  in 
the  decision. 

(c) (1)  Judgment  upon  any  award  made 
in  the  final  decision  may  be  sought  by 
the  Attorney  General  on  behalf  of  EPA 
in  any  appropriate  Federal  district  court, 
if  such  award  is  not  paid  within  the  time 
required  by  §  304.33(f)  of  this  part.  Any 
judgment  obtained  may  be  enforced  by 
the  Attorney  General  on  behalf  of  EPA 
in  any  appropriate  Federal  district  court 
pursuant  to  section  122(h)(3)  of 
CERCLA,  42  U.S.C  9622(h)(3).  Pursuant 
to  section  122(h)(3)  of  C^CLA,  the 
terms  of  the  final  decision  shall  not  be 
subject  to  review  in  any  such  action. 

(2)  In  any  such  enforcement  action 
initiated  by  the  United  States,  the  final 
decision  may  be  challenged  by  any 
party  if: 

(i)  It  was  achieved  through  fraud, 
misconduct,  or  partiality  on  the  part  of 
the  Arbitrator, 

(ii)  It  was  achieved  through  fraud  or 
misconduct  by  one  of  the  parties 
afiecting  the  result; 

(iii)  The  Arbitrator  exceeded  his  or 
her  jurisdiction  under  §  304.20  of  this 
part  or  failed  to  decide  the  claim  within 
the  bounds  of  his  or  her  authority  under 
this  part;  or 

(iv)  It  violates  public  policy. 

(3)  Except  as  necessary  to  show  such 
fi'aud,  misconduct,  partiality,  excess  of 
jurisdiction  or  authority,  or  violation  of 
public  policy,  in  any  such  enforcement 
action,  a  party  may  not  raise,  for  the 
purpose  of  overturning  or  otherwise 
challenging  the  final  decision,  issues 
arising  in  Ae  claim  that  were  not 
submitted  for  resolution  by  arbitration. 

(d)  Except  as  otherwise  provided  in 
this  section,  and  except  as  necessary  for 
a  participating  PRP  to  defend  against  an 
action  seeking  contribution  for  matters 
addressed  by  the  final  decision,  no  final 
decision  shall  be  admissible  as  evidence 
of  any  issue  of  fact  or  law  in  any 
proceeding  brought  under  any  provision 
of  CERCLA  or  any  other  provision  of 
law. 

(e)  Neither  the  institution  of  an 
arbitral  proceeding  nor  the  rendering  of 


a  final  decision  on  an.EPA  claim  shall . 
preclude  or  otherwise  affect  the  ability, 
of  the  United  States,  including  EPA,  to: 

(1)  Seek  injunctive  relief  against  any 
participating  PRP  for  further  response 
action  at  the  facility  concerned  pursuant 
to  CERCLA  or  any  other  applicable 
statute,  regulation  or  legal  theory:  or 

(2)  Take  further  response  action  at  the 
facility  concerned  pursuant  to  CERCLA 
or  any  other  applicable  statute, 
regulation  or  legal  theory;  or 

(3)  Seek  reimbursement  from  any 
participating  PRP  for  any  costs  not  the 
subject  of  the  arbitral  proceeding 
pursuant  to  CERCLA  or  any  other 
applicable  statute,  regulation  or  legal 
theory:  or 

(4)  Seek  any  relief  for  any  violation  of 
criminal  law  from  any  participating  PRP; 
or 

(5)  Seek  damages  for  injury  to, 
destruction  of,  or  loss  of  natural 
resources  from  any  participating  PRP;  or 

(6)  Seek  any  relief,  civil  or  criminal, 
from  any  person  not  a  party  to  the 
arbitral  proceeding  under  CERCLA  or 
any  other  applicable  statute,  regulation 
or  legal  theory. 

§  304.41  Administrative  fees,  expenses, 
and  Arbitrator’s  fee. 

(a)  'The  Association  shall  prescribe  an 
Administrative  Fee  Schedule  and  a 
Refund  Schedule,  which  shall  be  subject 
to  the  approval  of  EPA.  'The  schedule  in 
efiect  at  the  time  of  filing  or  the  time  of 
refund  shall  be  applicable.  The  filing  fee 
shall  be  advanced  to  the  Association  by 
each  party  as  part  of  the  joint  request 
for  arbitration,  subject  to  apportionment 
of  the  total  administrative  fees  by  the 
arbitrator  in  the  decision.  If  a  claim  is 
withdrawn  or  settled,  a  refund  shall  be 
made  in  accordance  with  the  Refund 
Schedule. 

(b)  Expenses  of  witnesses  shall  be 
borne  by  the  party  producing  such 
witnesses.  'The  expense  of  the 
stenographic  record  and  all  transcripts 
thereof  shall  be  prorated  equally  among 
all  parties  ordering  copies,  unless 
otherwise  agreed  by  the  parties,  or 
unless  the  Arbitrator  assesses  such 
expenses  or  any  part  thereof  against  any 
specified  party  in  the  decision.  The 
expense  of  an  interpreter  shall  be  borne 
by  the  party  requesting  the  interpreter, 

(c)  The  Association  shall  establish  the 
per  diem  fee  for  the  Arbitrator,  subject 
to  the  approval  of  EPA,  prior  to  the 
commencement  of  any  activities  by  the 
Arbitrator.  Arrangements  for 
compiensation  of  the  Arbitrator  shall  be 
made  by  the  Association. 

(d)  The  Association  may  require  an 
advance  deposit  from  the  parties  to 
defray  the  Arbitrator’s  fee  and  the 
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administrative  fee,  and  shall  render  an 
accounting  to  the  parties  and  return  any 
balance  of  such  deposit  in  accordance 
with  the  Arbitrator’s  award,  within 
thirty  days  after  the  date  of  the  final 
decision. 

§  304.42  Misceltaneous  provisions. 

(a)  Any  party  who  proceeds  with  the 
arbitration  knowing  that  any  provision 
or  requirement  of  this  part  has  not  been 
complied  with,  and  who  fails  to  object 
thereto  either  orally  or  in  writing  in  a 


timely  manner,  shall  be  deemed  to  have 
waived  the  right  to  object. 

(b)  The  original  of  any  joint  request 
for  arbitration,  modification  to  any  joint 
request  for  arbitration,  pleading,  letter, 
or  other  document  filed  in  the 
proceeding  (except  for  exhibits  and 
other  documentary  evidence)  shall  be 
signed  by  the  filing  party  or  by  his  or  her 
attorney, 

(c)  All  papers  associated  with  the 
proceeding  shall  be  served  on  an 
opposing  party  either  by  personal 
service  or  United  States  mail.  First 


Class,  addressed  to  the  party's  attorney, 
or  if  the  party  is  not  represented  by  an 
attorney  or  the  attorney  cannot  be 
located,  to  the  last  known  address  of  the 
party. 

(d)  If  any  provision  of  this  part,  or  the 
application  of  any  provision  of  this  part 
to  any  person  or  circumstance,  is  held 
invalid,  the  application  of  such  provision 
to  other  persons  or  circumstances  and 
the  remainder  of  this  part  shall  not  be 
affected  thereby. 

(FR  Doc.  88-17571  Filed  8-3-88;  8:45  am] 
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3  pages)  Price:  $1.00 
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